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MEMORANDUM
T Law Enforcement Agencies in King County
FROM: King County Prosecutor'y Office

SUBIECT:  Medical Marijuana Case Review Standards

In 1998, the people of the state of Washinpton approved ¢itizens' initiative [-692 establishing an
affirmative defense o prosecution for the possession or marmfacture of marijuana for medicinal
use. While key portions of the law were vague, such as the definition of a medicinat "sixty-day
supply” of matijuana, the law established an official policy In Waghington that permits qualified
patients and their providers to legally possess marijuana.

In 2007, the Legislature added their own policy statement to the law: "The legislature intends 1o
clartly the low on medical marijuana so that the lawful use of ihis substance is not impaived and
medical practitioners are able to exercise their best professional judgment in the delivery of
medical ireatment, quclifving patienis may filly participate in the medicad use of marijuana, and
designafed providers may assist patients in the marmer provided by this act without fear of siare
criminal prosecution. This act Is also intended (6 provide clarification to law enforcement and (o
il participants In the fudicigl system." [2007 ¢ 371 § 1.]

Furthennorg, the Legislature inchided the following directive to law enforeermeny:

If a law enforcement officer determines that marijuana Is being possessed lawfully under the
medical marifuana law, the officer may document the amount of marifuana, take a representative
sample that is large enough fo test, hut not seize the marijuana. A law enforcement officer or

agency shall not be held civilly Hiable for fallure tp seize marifuang in this circumstance. RCW
69.51A.040 (1),

The Legislature also added langnage that requires the Washington State Department of Health,
by July 1, 2008, to define a presumptive quantity that sould reasonably be considersd a patient’s
&0 day supply of medical marijuana. Patients who possess no maore than this amount are
preswned to be in compliance with the law; patiants who require more than s amount stil]
mautain the right o presemt evidence of their personal, actual medical necd in court if DCCESSATY.
As of today, the "presumptive quantity” is still in draft form by the Washington State Department
of Health avd has not been finalized.
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The official State policy on matijuana in Washington is that qualifying patients or praviders to
patients may Jegally grow aud pussesy a reasonable amount of marijuany for taedical purposes.
Careful investigation by law ciforcement is the only way to distinguish between those persons
nuthorized to possess and distribute marijusne for medicinal purposes, and those persons who are
non-patients or selling the drug in illicit markets,

The PAO will decline to prosecute lepitirnate patienis who qualify under the law if they
reusonably adhete to the diciates of the sratute. We will also make ourselves available {0 consult
with law enforcement during any ongoing discovery or investigation to help in the complicated
process of distinguishing between legitimate patients/providers and those who are merely
exploiting the law io hide their commetcial or recreatipnal and criminal purposes.

In oxder to fairly and judiciously review aud prosecute cases involving the possession or sale of
marijuana, our office has established the following internal policies:

OFFICE POLICY ON RCW 69.51A:

1. The PAQ does not intend to prosecwie those individuals whe are truly ill. While some of these
individuals will have the paperwerk to show they are in compliance with the affirmative
defense of RCW 69.51A, some will not, Our office will look with a vary lenient eye towards
those medically ill people who have reasonably tried but failed to bave their medical
marjjuana paperwork in order,

2. We will accept the fortheoming gaidance fromn the Department of Healih as to the quantity of
marijuana thyt is parmissible under the law. The Department of Healih has s drafi rule
currently undor consideration thar allaws for the possession of up 10 24 ounces of useable
marijuana and vp to ¢ mature and 18 inrpature plants. There has been substantial debate and
disagresment over this proposal within state government, law enforcement and the larger
medical marijuana community. No clear policy has yet been set by the State, Until this
standard is articwlated, owr office does not wish to litigate the precise amount of marijuana
nceded for an ill person who is otherwise compliant with RCW 62.51 A, However, we will
litigate this issue if there is clear and convineing evidence that the person possessing the
marijuana is not ill, or the individual is selling marijuana to non-ill individuals.

3. In our oxperience, there are cases where groups of individuals share, distribute, and cooperate
in the growing and distribution of marijuana to thoge medically in nged. While ideally all
imvolved would have proper medical documentation, we do not wish to prosecute these
operations 2o long as it is clear thar gualifying patients/providers are distributing to other
qualifying patients/providers, and that someons in the operation hus the proper docurnentation
in complignee with RCW 69.51A, I, howevar, it is clear that the operation is & mere front for
growing and distributing marijuana to those who are not ill, we will prosecute.
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4. Because there is no way to simply know, without investigation, if a person (or gronp of
persens) is i compliznees with the affirmative defense, we support law enforcement's
reasonable efforts 1o carcfully and sensitively investigate theae cases. Tailure to do so would
be contrary to the law as currently written, and unfais to those who are in compliance with the
law. As these investigations proceed, we must remember that the affirmative defense remaing
largely wndefined, making successful prosecutions challeaging at best,

It addition to the internal policies noted above, gur office will diligeutly follow our Filing and
Disposition Standards in the review of all medical marijuana cases. Those standards are as
follows:

FILING AND DISPOSITION STANDARDS (FADS):
Medical Marijuana

It cases where 2 suspect in 4 criminul investigation, or defendant in a charped
case, claims that he or she possessed mariinana exclusively for “medical”
purposes, etther as a patient or provider, pursuant to RCW 69.51 4, charging and
disposition decisions shall be reviewed for all plausible defenses, by the Chair of
Special Drog Unit in consultation with the Chief Criminal Deputy and/or the
Prosecuting Attorney.

When determining whether to file charges, or otherwise resolve a filed case,
factors that shall be considered include, But are not limited to, the following:

a. Whether the suspect or defenidant had been diaghosed by a
physician as having a teirminal or debilitating medical condition, as
detined by RCW 69.51.4.010(4);

b, Whether the suspect or dofandant possessad, prior fo arrest, valid
docwmentation from a licensed physician that states in part thet, in
the physician's profeasional opinion, the potential beucfits of
medical marjuura would likely outweigh the health risks for the
patient, and ruade that documentation available to law enforeement
oificials;

c. Whare the snspect or defendant is under 18 years of age, whether
the parent or legal guardiun controlled ihe possession, production,
acquisition, dosage, and frequency of use Lty the suspeot or
detendant, as required by RCW 69.51A.04004);

d. Where the suspect or defendani is a designated provider, whether
that person is 18 years of ago or older, has been designated in
writing by a patient to serve as a designated provider, is the
designated provider to only one patient at a time, and has noi
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consumed marijuana obtained for the personal medical use of the
patient, ag required by RCW 69.51.A.01001);

e. Whether the suspect or defendant (whether a patient or provider)
possessgd no more marjjuana than necessary for the patent’s
personal, medical use, not execeding the amount necessary for a
sixty-day supply as defined by the Washington State Departinent
of Health, pursuant to RCW 69.51A,080;

f, Whether there are any indicin that the suspect or defendunit
(whether a patient or provider) was engaged In the for profit
delivery ol marijuana to others who were not qualifivd patients or
providers, such as possessing items consistent with sules of
marijuana, (scales, puckaging materials, records of sules,
possession of curreney in a quantity and denomirnalions associated
with sales);

g. Whether the suspect or defendant used or displayed the medical
marijuana in a manner or placs that was open to the viow of the
general public, as proseribed in RCW 69,51 A06001};

h Whether the suspect or defendant engaged in the medical use of
matijuana in a way that endangered the health ar well-being of any
person through the use of a motorized vehicle on a street, Toad, or
highway, as proscribed in RCW 69.51A..060(6).
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