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IN THE DISTRICT COURT OF KING COUNTY FOR THE STATE OF WASHINGTON

EAST DIVISION, REDMOND COURTHOUSE

STATE OF WASHINGTON, ) Case No, C00627921, FT AL.
)
Plainti(f, ) ORDER GRANTING DEFENIIANTS
) MOTION TO SUPPRESS
Vi, )
)
)
AHMACH, SANAFTM, ET AL, g
)

Delendants

Each of the Defendants joined in this motion ask that this three judge panel of the King
County District Court suppress the Defendants’ bresth tegt readings, arguing that the Washingion
State Toxicology Laboratory (WATL) engaged in practices which were both fraudulent and
seivnlilically unacceptable. The State, while agreeing that many of the agtivitics of the WSTT,
were unaceeptable, argues that suppression is not the appropriate remedy, both becanse none of
the Defendants’ tests were dircetly affecied at say critical point and beoause the issues raiscd by
the Defondants could be raised before each trier of fact and given their appropriate weight.

For the reasons stated in this Order, the breath tegts in each of the Defendants’ cases are

suppreascd,

Findings of Fact

Lach of the Defendants hergin were arrested for an aleohol related traffic offense, and

each submitled to a st of his or her breath at the. request of the arresting officer, Thess fests
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were performed on the Datamaster or Datamaster CLM machines located throyghent King
County and Washington.

These instraments operate under the principal of comparing the unknown {the breath of
the arrestee) to a known gtandard of aleohol Lo measure the ammimt of aleohol in the breath,
There are multiple checks perfarmed by the ingtrument to ascertain the aceuracy of the resulr,
One of the checks is the externat standard, which measures the headspace aloohol vapot content
of an externel simulator solution (ficld solution). This solution is a mixture of ethanol and water
in a known quantily prepared by the WSTL.

These instruments are periodically chercked, calibraed and maintzined by the Washington
State Patrol Breath Test Section (breath test gection). For this purpose they also use solutions of
ethanol and witer prepared to known standards by the WSTL (AP golulions),

The provedurs for prepararion of QAF and field simulator solutions s st (orth in
protocols created and/or promulgated by the State Toxicologist, Dr. Barry Logan. An analyst
mixes the solutions according to the protocol, and then each of 18 analysts test the solutions hy
preparing vials of the mixture and gubmitting them to headspare gas chromatography aiong with
vontrol vials and blank vials, The results sre recorded for cach analyst, and vltimately published
to the web [or access by the public, The analysts then “certify” that they have performed the
tests, and that the results as published are correct. These certifications are intended to ba vsed in

cour in licu of Jive tesrimony by the toxicologists.

This thret jurdge pane! has found many irregularities in the preparation, use and

documentation of these solutions and tests, as sct forth below:
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False Certifications

1.

9.

10. AMCG and Formoso direussed the procedure and agreed that Formoso would ro

ZUBdbEd 2201 THE wEATTLE TIMES

Ann Marie Gordon (AMC) became lab manager at WSTL by appointment of Dr.
Logan.

AMG informad Dr. Logan thet her predecessor as lab manager had engaged in a
praglice of baving other toxicolcgists prepare and test simulator solutions tor him and
yet certify that he had prepared and tested the simulator solutions.

AMG told Dr. Logan that she did not apprave of this procedure and was then also
informed by Dr. Logan that it was not acceptable for a toxicologist to engage in this
pragtice,

Nonetheless, AMG did engage in Lhis practice beginning in 2003. Ed Formoso was a
lab supervisor; he prepared and tested simulator selutions fir ANMG from 2003 o
2007. This involved 458 simulator solution Lests,

Each test was acecompanied by a CrRLIT 6.13 ¢ertification that AMG had performed
the test and that the tost was accurate and correct.

Melsza Pemberton was the quality contral manager at the WSTL duning a part of this
time, and knew that AMG was not performing tests but was certifying them.

This deception wag uncovered after two anonymous tips recoived by the Chief of the
Washington State Patrol.

The first was received on Mareh 15, 2007, Dr. Logan was directed by Assistant Chiel
Beckley to investipate this complaint,

Dr. Logan directed AMG and Formoso to investigate the complaint,

longer perform tests nn hehalf of AMG.

QRPER Or 3UPFRESSIGN = 3
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, 1. AM(7 informed Dr. Lugan thar she did not perfortn the tests of the solutions hut that

. she signad fthe forms indicating that she did.

3 12, AMG and Formoso preparcd a report stating that there was no problem with the

4 certificatinns and that no solution bad left the lab with an incorreet solution in 20

5 years.

6 13. Dy, Lopan, AMG and Formosn knew, or should have known, that thie report wag

! incorrect and misleading, but taok no steps to correet it or provide for anpther

¥ investigation,

s 14. Meiissa Pemberton had run vials rrepared for AMG by Formose through the gas
e chromatograph alnng with her own samples, knowing that these were to he attributed
" 10 AMG, ind that AMG woeuld wign certificates aleging that she diJd the tests,

2
; 15. Dr. Logen was aware of this, hy August of 2007,

” 16. DR. Logan and Pemberton both testified under oath that nn noe other than Formoso
is ever ran {ests for AMG.
18 || Defective and Frroneous Certifieation Procodures
o I7. The soflware used to perform calculations for simulator solution worksheats was
v defective from its inception in that it omitted the fourth data entry from the fourth
* toxicologist who performed the tests.
:j 18. Bewinning in Augusr 2005 & change: in the software rosulted in a failure tn inchude
2z data from 4 of the 16 1oxicologists performing tests in calcalations to establish
95 accuracy,
24 19. Lab protncols require the inelusion of sli analysls data in fhese caleulations.,
35
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20.

21,

22,

ZUBdbEd 2201 THE wEATTLE TIMES

Na one checked the software program to ascertain aceyracy and complisnce with
protocols. There was no procedure or protoco!l propounded to check or verify
soflware uged by the WETL,

Analysts wore nat trained or directed o check the calculations performed by the
software,

Analysts regularly signed declarations which stated the mean concentration of alcohol
in the zolutions, These declarations ware prepared by support staff, and wers nnt
checked for accuracy by fhe analysts before signing. In at least six instanees thece
declarations were in error. At lest onz analyal sipned them a second time still

reflecting the crrors.

Software Faiture, Human Error, Equipment Malfunction and Violation of Protocols

23

24,

26.

The software used for calculations w determine the acceprability of simulaior
solutions was developed by computer programmer(s) within the Wazshington State
patrol and was not subject to rigorous testing and/or checking such that, substantial
crrors resulted and significant data was deleted from calculations,

Mo procedure ot protocol within the WSTL required this sofiwere to be validated for
aceuracy or filness for purpose, and nio Tab personnel conducted such testing at

anylime, nor verified that the data produced was correct,

. Brrors based on 30 [iware miscalculations existed within almost all field simulator

solution certiflearions issued between August 2005 and August 2007, At least ane
QAP zolution was similarly affected,
Wheun analysts condueted gas chromatograph tests, the machine printed resulls

automatically. These were maintained in the test files, Thereafter (sometimes weeks

ORDER OF SUPPRLSSION - §
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. after), worksheets were prepared hy Support personnel detailing the testing results for
. cach toxicolngist. Thereafter analysts signed the workshests to acknowledge their
5 correciness. These worksheets were not checked against the original chromatngraphs
p to determing if they were asourate before signing, and incorrect dala was in fact
] ingerted into some worksheots. These worksheets were pasted to the web and relied
€ upon in determining the accuracy end precision of the breath testing machines in the
7 field.
g 27. Declarations by toxienlogists for cettification of the solutions are prepared by support
’ personnel and then given to analysts i sipn, sometimes weeks after the uotual tesiing,
- These were ot cherked against chromatographs or worksheets to insure accuracy.
H There were at least 150 instances of similar non-software related ermors committed by
: enalyats und revealed in the record. I'hese include:
y 8. Enrering incorrect data into certification spreadshects for use in calculstions to
. determine mean solution values and compliance with protoools,
16 b. Bntering incorrect test valugs for eontrols.
14 ¢. Enlering date for the wrong salutions into cartification spreadsheets,
18 d. Slgning declarations indicating testing of the sclution pror to the solution even being
13 prepared.
20 ¢. Signing declaradons indicating that 2 solution had been tested before the testing had
2 laken place.
= I Incorrect dates for testing and/or signing of declarations.
= 28, The WSTI. was equipped with several gas chromatograph machines for use by the
i analysts. A machine that malfunctioned was not repaired or maintained adequalely
25
CROER OF SUFFRRSESTON - B
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and thig resulled in different operational and measurement characteristics and
gbnotmal variations in readings. The machine remained on line for some time even
though individual toxicologists knew that it was not functioning premerly. Once

repaired this abnormality disappeared.

Improper Evidentiary Procedures

29,

30,

In 2004 the Washington State Patrol conducted an internal andit of the WSTL. The
Ieport included the following conclusions:

The WEATL was roncempliant with policies and procadures in # major categories,
The simulater solution logbooks wers nol properly kept.
The required self audits were not performed.
AMG indicated that she did not have time to follow WESP policies and would nol do
B0,

“WSP policies and required procedures appear to be of secondary concern to Lab
personrel.. Atcurate recordkeeping and quarterly auditing as required by patrol
Policics and CALEA standards is saverely deficient.”

In 2007 another {niernal audit was conducted by the Washington State Pateol. The
report included the following conclusions:

“The department is unnceessarily exposed fo litigation due 1o insufficient
documentation and distegard for evidence handling policics and procedures,”
“Mandatary andits are not being completed. ... Non-gtandard evidence handling
procedures and insufficient documentation to ensure the same,, . and failurs to perform

ernuired Audits jeopardizes operstional performance as well 2s CALEA accredilation,
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Inadequate and Erroneous Protocols and Training

.,

33

15,

The accuraey of breath aleohol measurements js determined by the use of simulator
solutions. These must be accuraichy prepared and certified as such 1o gain the trust

and contidence of the courls and public.,

. Accuracy of these solutions is assured by the adherence to proper protoco s for their

preparation and vge.

Contrary to prownnl requirements, toxicologists were trained to digcard data
penerated by the tests if any single data entry lay outside the range for the mean value
of the solution as dictated by the protocol. This tended (o create a testing gystem that
would not fail a solution as every value outside the range was digearded and only
thosr that were within the aceeptad range were included in the calculations of

ACCUIACY,

. Discarding of data is appropriate in sorme eircumstancos where identifiable reasons

exist or wherz there is appropmiate statistical justificalion {outlicrs). However, a
decision te discard data must be governed by appropriate protocols and must be
properly documented so that these decisions can be revicwed. Such a protocnl was
not promulgated until this legal proceeding was well underway, and documentation
wag nat required or provided.

Several toxicologists discarded data withaut identifiable or statistical reasons for
doing so. Tnadequate or no documentation was provided, so that in thosc situations

this Court cannat determine why data was discarded.

ORDER OF SUPPRESZICN - 8
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. J6. Al least one toxicologiet was not taught that testing of simulator solutions followed

. different procedures than testing of nther materials, and conducted multiple tests,

3 discarding the results of ai leasl one lest.

4 37, Protocols for sohstion preparation and machine testing were contradictory or

5 inconsistent, resulting in field solulions being used for QAP testing in some eases,

4

Impact on Tests Conducted In the Field

: 38. Field salution #2018 was never properly certified due 10 errors commitied by the

. analyst. This solution was used as the external standard in 2,018 tests.
10 39. Field solutlon #2019 was never properly certified due to similar errors committed by
11 the same analyst. These two baleh errors were likely caused when the analyst
13 switched data. This solution was used ag the hasls for QAP's performed cn at leagt 30
13 breath teul machines, There were approximately 7,028 tasts conducted on the aftected
11 machines,
15 40. QAP batch solution #06028 was certitied after data wug discarded improperly, QAP
10 procedures wers performed on 32 Datamaster machines nsing this solution. This had
. an impact on 3,443 togts,
e 41, Field solution #05008 was wsed as a QAP solution fo test and calihrate the
" Datamaster. Though, perhaps, not & violation of protocol since the protocols were in
:: vonllict, Dr. Logan conceded that field solutions were never intended to be used for
" the QAP process. This solution was improperly certiffed by AMG. If the data from
- her tesis were rémoved, the solution has a mean alechol concentration of L1022,
5 putside the acoeptah’e range for QAL solutions. The teste conducted using machines
z5 losted and calibrated with this solution number 1,679.

ORDER OF SUPPRESSION - 9
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472,

44,

43,

46.

47,

Fizld solntion hateh #06003 was used a3 a QAF solution. This solution had @ mean
aleohol concentration of 1024, oulside the range deemer acceptable for QAP
solitions. Two machincs were tested using this sclution, affecting 392 individual

1esls,

_Firld solution #06048 was qualitied using software which provided incorrect results.

When correct figures are computed, it was defermined that the solution would not
have gualified as a QAP solution. At least cne Datamaster QAP was performed with
this solution, alfecting 21 individea) tests.

This same sclution was also used as = field salution, bul when proper calculations arc

made, it is apparent that it would have affected all tests conducted using this machine.

However, the number of tests affected has pot been determiner,
QAP solution #06037 was certificd using software that incorrectly calculated the
equivalent vapor concentration. The machines calibrated using this solution affected

2,691 individual breath tcats.

Field solution #06043 was tested by one analyst using a defective gas chromatograph,

The test should have been repeated to determine accuracy, The number of individaal
test impacted by this has nat been aserrtained,

Not 2ll (or possibly any) of the defective solutions noted above would have resulted
in substantial changes in every test result. Some test results would be of greater
importance thun others if they are al or near the absolute standards for violations
created by statnes, i, .02, .04, .08, and .15, However, every test conducted with an

impropetly certified or defective soluton is afferted n some way.

25 |{ Moandiselosure of Machine Bias
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4% All measuring machines have some bias, and Datamaster breath test machines have
1
. hias which 1s idennfied in the QAP process,
3 49. This bias is not determinable without testing; somelimes creating readings lower than
g actual and sometimes higher.
b 50. Thz bias of any particular machine can be decrmined from the information created
& during the QAP proeess by applying mathematical formulas and calculations, This
7 information is not readily available o the public, though it is puhlished on the web.
o Due w the complexity of the calewlations and formuls involved, few in the legal
E . _— . .
commumity are aware of this bias. The Breath Test Section of the Washington State
10
DPatrol does, however, provide this information to attorneys and defendants when
11
requested.
12
51, The machine bias information could be easily mude available to the defendants,
13
) attorncys and puhlic by the Stae Texicologist.
1
15
16 Analysiy
17
18 BAC Admissibility Post Jensen
19 The Washington legislature conveyed its “fmistration with the inadequacy of previous
20 || attempts to curtail the incidence of (Driving Under the Influence) DUL” with the adoption of
21 || SHB 3055' in 2004, City of Fircrest v. Jensen, 158 Wn,2d 384, 388 (2006). Central to SHB
77
23 || ! I part, the legislature indicatad its intent in the adoption of SHE 3013 a8 follows:
"The logislature finds that pravious attempts 10 curtmil the ineidence of driving while ittaxicated have heen
o4 ||imadequate. The legislaure further finds that property loas, injury, and desth suvsed by drinking drivers eentinue al
unacceplghle levels. ‘I'hls acl {s inlended (o convey the serfousness with which {he lekislature viewa this problem, To
that eid the logislaturs souks 1o ensure swifi and qertain consequences for those who drink and drive,
3 To awwomplish this goal, the legisleture adopta stenderds governing the admissibilily of kst af'a person'a bieod
or arearh. 'I'hess siandards will pruvide a degres of uniformity that I curremly lacking, and will reduce the delays
OHDER OF SUPFRESSION = 11
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3055 were amendments to RCW 46,561,506, by which the legislature sought to curtadl pretrial
motons seeking the suppression of breath tests in DUI cases. As amended, RCW 46.51.506
required thal (rial courls assums the ‘iruth of the prosecution’s... evidence and all roasonable
inferences from it in a light most favorable to the prosecution,” RCW 46.61.506{4)(b). While
the amendments weuld still allow defendants to challenge the reliability ot acouracy of bresth
tests, those challenges would “not preclude the admissibility of the test once the prosecution ...
has made a prima facie showing” of cach of eight basic admissbility requircments set forth in
the statute, ROW 46.61.506(4)a). Ultimately then, SHB 3055 constituled v lemsiative atternpt
to climinate the trial court’s role as the gatekeeper” for a eriticel piece of evidence in DUI
prosecutions.

Thus, when the Washington Supreme Court considered this issue in Jenacn, supra, the
court could have found that the legislaion violated the inherent right of the judicial branch to
control its pwn court procedures, L.e., a violation of the Separation of Powers doctnine. Instead,
the Court determined that it could harmonize RCW £6.61.506, as amended, with the rales of
evidence and give effect to both. Jensen, 158 Wn.2d at 399, The court held that, once the
prosceution had met its prima facie burden under RCW 46.61.506(4), the breath test thereafter
hecame “admissible,” meaning that the court could still serve In its role as the gatekecper under

the applicable rules of evidence. Id, By analugy, the Jensen court referenced DNA testing:

caused by challanger to various breath {est instrument componznie and maintenance procedures. Such challenges,
while allowed, will ne longar 1o 1o admissibility of teat results. Inaterd, such chullenges wre to be considered by the
Mnder of fact in declding whar wefghr 1o place upon an admitrsd blond or breath test result.”

lawe af 2004, ch. 6F.

* A trinl oourt 5 said to be the gatekeepar” for the admissibilily ol evidence under both the Frye tost (Frye y, Linlted
States, 293 F. 1013 (D.C. Cir, 1923)) and under the standard articulnted in Dauber v, Merrel] [Jow Pharmaceutioals
Ine., 509 U.S. 575 (1997), Sarg v, Copeland, 130 Wn,2d 242, 259-260 {1996). “In Daubert, the Supreme Couit held
that a trial judgé thould uct a5 & "gatekesper” ta engurs that all seientific cvidenee sdmilted 19 bot relevant and
relivble.” Reesay, Swoh, 74 Wn, App. 550, 550 (1994), The court alec acts an the gatekeeper whon il rules on
motioas (0 suppicss scicntific cvidonve under ER, 403 or ER 702,

ORDEFR QF SUPPREZSION - 12
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1 In the DNA analogy, DNA admizgibility has heen aceepted under Frye®: however,
2 challenges to the weight of the DNA evidence, including laboratory error; the size,

3 quality, and randomness of Federal Bureay of Investigation (FBI) databages, and the

4 methodology and practices of the FB in declaring a DNA match, are subject to ER. 702

5 admissibility as determined by the trial court,

]

7 ||Jensen, 158 Wn.2d at 307, Continuing this analogy to the cages herein, the trial court’s
§ || determination that the prosecution hed, prima facie, met the regnirements of ROW 46.61.506(4),
9 (| would be somparashle to feceptance under Lrye, meaning that the court would then move on to

10 || eonsideration of any rules of evidence that might he applicable,

11
12 ER 702 and Laboratory Evidenge
13 A hreath test reading is not admissible absent cXpert teslmony, ¢ither in person or by

14 || affidavit as allowed by CrRL) 6.13(c)", Pursuantto BR 702, however, an expert may only testify
15 (| Yif seiemtific, technieal, or other specielized knowledpe will agsist the trer of fact to understand
16 || the evidenre or to determine a fact in isue.” In a criminal prosesution, & post Frye analysis of
17 lthe admissibility of expert testimony under BR 702 15 a consequentta] activity with independent
18 [|force and effect. “In this state ER 702 hos a si grificant role to play in admissaibility ol scientific
13 || evidrnce aside from Frya.” State v. Copeland, 130 Wn.2d 244, 259.2560 (1996).

z0

21 1|7 Frye roquires that the eoure derermine whether (1) the sciontific theory hay general acceprance f the scientific
community, (2) i Leehniques and uxpariments th surrently cxist can produge rellnble results and zre

22 | generally accepted by the scientific semmunity, and (2) the Jahoratory performed the eceepled sciontific techniques
m the parlicular cese. Frvw v. United Stares, Supra.

23 ||" A breath test technician must testify that the HAC Verifier Datmester or Datamaster CTYM was tested, cenified
und working property on the date of the test, and g state toxicologist must Teslily that the smolator solution was
properly prepered and tested, Both would alag have to testify that sach acuvity was performed in conformanee with
ihe rules establishied by the Washington Stars Taxieologist, RCW 46.61.306(3); CrRLJ 6.13(c),

The Defendants here have soupht Suppreseinh of thair breath tests based upon the failure of te WSTL fo properly
propart, wst and certify simulater solutfons. ‘Ths Defendants have nof rlsed any isgues relating to the Washington
Stne Parrnl Breath Test Saction or Dreath Test Technjcians.

QRDER OF EUPPRESSION - 13
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Under Jepsen, therefore, aller the prosecution has met its prima lacic burden for the
admission of a BAC reading, # trial court must engage in a meaningful review of the
admissibility of the BAC evidence involving, under ER 702, a 1wo part tesi. Srare v, authron,
120 Wn.2d 879, 890 (1993). As in Copland, supra, the Cauthron court was concemed with the

admizzibility of DNA cvidence:

The 2-part test to be applied under ER 702 is whether: (1) the witness qualifics as
an expert and {2) (he expert testimony would be helpfil to the trier of fact, Part 2 of this
standard should be applied by the trial court to determine if the particwlarities of the DNA/
typing in a given case warrant closer serutiny. If there is a precise prohlem identified by
the defense which would render the tegt unreliable, then the Llestimony might nat meet the

requirements of ER 702 because it would nat be helpful wo the iwicr ot fant,

Caythron, 120 Wn.2d et 890, In each of the following cases, the Supreme Court engaged in both
a Frye analysis and an GR 702 review of challenged forensic laboratory conclusions. In each casc
dixcussed, the court began with the proposition that the “determination of whether expert
testimony is admissible is within the discretion of the trial court. Unless there has heen an abuze
of discretion, this court will not disturb the trial court's decision,” Ceuthron, 120 Wn.2d at 890.
In each case the tria) couet admitted the scientific evidence and none of the ER 702 challenges to
the trx) court decisions were overruled, both for the factnal reasons neted for each helow, and

hecanse in cach case the court was upholding a discrelionary ruling of the trial court.
v In State v, Cauthron, supre, the courl noted that the defenze had only presenied

“notential problems” with the DNA evidence, Moreover, the court noted that “the

delense presenied its own experts to rebut the State's conelusions. L. Ford and

ORDER OF SUPPRESSTON - 14
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12r, Libby both testificd that they found the autorads in this case inconclusive, and
discussed their reasons at length. In addition, they each pointed out the possible
pitfalls of DNA testing, such as degradation, starring, crosa contamination, ete.,
and the lack of contrals employed In the testing precedure. The jury was
presented with a balimred pictuee of the DNA evidenge® Cauthron, 120 Wn.2d
at 300

In 5talg v. Kalpknsky, 121 Wn.2d 525 (1993), the court quickly deait with the two
errors cited by the defensa. (1) *The defense asserts that semen samples taken
frem the C.F, crime scene were spilled in *close working proximity 10 samples af
defendant’s Flood®. The record does not support this”, Kalakosky, 121 Wn.2d at
540. (2) “The: defense also alleges that thers was evidence of a mislabeled
auteradiogranh which compromised the relisbility of the DNA testing, This also is

wnsupporied by the record.” 1d,

In Copeland, supra, the court congidered the admissibility of lab results which had
been challenged for a lask of external teating of lab procedures and for allegedly
simplistin. proficiency westing procedures. In dismissing thesc challenpes, the
cowt noted that “while a completely independent audit may be ideal, there waz no
evidence that the FRI procedures compromised the test results in this case.™
Copcland, 130 Wn.2d at 271, The oourt concluded that the “issucs of lahoratory

error and lark of proficiency testing can be and were the subject of cross-

Z4

7 The Cauthron court ultimate |y reversed the irial court, not for lab error, et because & critieal underlying

Bssumprlon for the admuszibility of DNA testing wua nbazal, “Testimony of @ malch in N A samplas, without the

5 || Satetical background or probability catiraates, s neither hased on a Benecally accapted scientifi theory nor helpful
7 || to the trier of [nct. Cauthrop, 120 Wh.2d at 907

CRURER OF SUFPRESSTON - 15

@ 013

AUZd



DlAaun/200e 12011 FAA Z0BdEd 2B THE wEATTLE TIMES

10

11

1z

18

1la

20

21

22

23

2

23

examination and defense expert testimony at Copeland's trial. 1d.; Seze also, Stato

v, Cannop, 130 Wr.2d 313 (1596),

Thus, in each of the above cages dealing with potential Jab errors and poor lab
procedures, the errors and poor procedures were relatively insignificant. Moreover, the Supreme
Court stressed the importange of a trial court’s role in evaluating l2b evidence under the
mandates of BR 702,

Tn Kalakosky, whils the oourt noted that alleged infirmilies in the performance of 4 test

will usnally (0 go to the weight of the evidence, not ils admissibility, it 2leo stated that:

Ifthe testimony belore the trial court shaws that a given testing procedure was so
flawed us to be unreliable then the results might be excluded because they are not
"helplul to the trier of [act". The issue of human crror in the forensic laboratory is

analyzed under ER 702 and is not a part of the Fryg test

Kalakosky, 121 Wn.2d at 541. See also, Cannon, 130 Wn.2d at 325; and Copeland, 130 Wn.2d
at 270, That this is still the standard in DUT cases post Jepsen is reflectad in Fustice Madgen’s

concurrence in City of Seattle v. Ludvigsen, 2007 Wash. LEXTS 953 (2007):

When deviations from edditional testing procedures or machine maintenance prolocols
are 80 serious as to render tost results unreliable, & court has discretion to exclude them 1n

accordance with the rules of evidengg,

Ludvigsen, at page 35.

The State argucs 4 violation of protocols by the WSTL could not provide any basis for
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suppression of breath wests, citing State v. Mee Hui Kim, 134 Wn. App, 27 (2006). Kim,
however, docs not stand for the propasition that a breath or blood Lest may never be guppressed
for a violation of WSTL protocols under ER 702, The defendant in Kim did not contend that the
WETL failed 1o comply with a protocol; rather the defendant in Kim argued that the State had

falled 1o show corapliance with a protocol:

Specitically, Kim points to the State's failure 1o show that preparation of the volatile
standards in the “Aleahal Standard Laghonk” met the requirements in the Head Space

GC Protocol.

Kim, 134 Wn. App. at 35-36. Ann Marie Gordon, testifying at the Kim motion hearing, stated
that the protocol had been complied with and that the loghook was availablc at the lah for
defense review. UJpom thess facts the trail court held thar the State had shown complianee with
the WAC and that the defense could (when, after the motion henring they had been able to
teview the logbook) renew their mation to suppress. Kim, 134 Wi, App. at 36-37. Thus, trial
courts are still able to weigh the failure of the WSTL to follow its own protecels in a motion to
guppress under TR 702,

In each of the Defendants’ cases herein, the defense cannot point to specific errors
directly compromising the breath test results at gritical BAC levels. For this reascon the State
argues that this coun should decline w suppress the results of the breath tests and shouid ingtead
admit the evidence al trial and allow the trier of (et to weizgh cach of the issucs raised. While
the Btate’s position is generally preferable when disputes arise relating to the quality of scientific

evidence, it iz not always the last word on the subjeet. Indeed, if the court were always to admit
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guestionable evidence at trial, BR 702 would serve [itle purpose. Here wo find, for the reasnng
dorumented in this court’s findings of Fact and more fully explained below, that the decision to
suppress or adrit tips considerably in favor of SUppression.

Under the eurrgnt Statulory scheme, a charge of DUT is most commonly proven by twa
different means; proving thay an individyal drove a molor vehicle while under the influence ofor
alfected by intoxiesting liquor, or by proof that the person had, within two hours afier driving, an
aleohol concentrution of 0.08 or higher as shown by analysis of the petson's brenth®, RCW
46.61.502 (1). Proofof DUI vig unalysis of the persons breath is considered a per sc vinlation,
l.e., the state {s not requircd to show that the defendant was affeeted hy the alephol, merely that
the level of alcoho! in the defendants breath was at nr zbove 0.08. Thus, e erime which carries g
rotential gentence of one year in Jail; earries a mandatory minimum of somc amount of jail tima,
and which will result in the mandatory loss of the privilcge to drive & motor vehicle, may be
proved by evidence from an instrument alone.

The 0.08 BAC level is not the only critical level for hreath alcohol which has been sef by
the legislature, The first critica) Jevel is 0.02, the level at which a person under the age of 21
may be cenvicted of Driving or Being in Physical Control of a Motor Vehiela After Consuming
Aleohnl. RCW 46.61.503. The next eritical hreath alcahol ievel [z 0.04, the level at which a
commereial driver will lose his or her commereial drivers license (CDL) for ene year, ROW
46,25.060; RCOW 46.25,120. Finally, in a DU prosecutien, in addition to the 0,08 breath aleoho)
level, the 0.15 level is also critjcal. A breath alechol level of 0.15 or above carrics gregter

mandatory minimum sentencing roquirements. RCW 46.61 5053, Moreover, for breath tests

* The atate may also prove the charge of DU by proo! that the defendant was under the combined influence of
Yiquor and any drug or by preot that the dufendant's blood alcohol concentration was 0.08 or highee, ROW
4660502 (1),

ORDER OF SUPPRESSION - 18

g 01a

AUZd



DlAaun/200e 10012 FAA Z0BdEd 2B THE wEATTLE TIMES

10

11

12

13

14

15

la

17

18

18

20

z1

22

3

E4

25

repistering above 0.02, 0.04 and 0,08, an individual may loge his or her privilege to drive without
the henefit of a prior hearing”, RCW 46.20,3101; RCW 46,25.120.

Thus, ever errore in the tange of 1 or 2% ean have a profound effect on a breath test
reading. Nonetheless, each expert witness whe offered testimony® slated Lhat there was not a
process or & machine that would not insert some amount of inherent error in any result, That is
also the case with the Datamaster and Datamaster CDM, In the precess of breath test instrument
calibration, the proweals indicare that breath test instrument is sti1] functioning properly i it 1s
accurate to within +/- 5%, and if the precision of the readings stand at +/ 3%’. Rod Gullbery
testified that the 1ack of accuracy in a brearh test machine is referred to as “bias”” A breath test
machine notmally has a bias of 1-2%, with the smaller fraction of the machines registering a hias
of 5% o7 1255t The hreath test program is not, howsver, sct up to account for say of the
potential bias inherent in a breath test machine'', Thus, 4 process that already allows patential
hias in each reading only underscores the importance of ensuring thatl the WSTL eliminates all
other possible sources of error.

Throughout Washington State, ever 40,000 breath tests are administered annually. In
light of the importance of sach one of these tests for the state and for individual defendants, it 1s
vitel thet such sapect of the braath test program operate effectively. As stated in the findings, the

WSTT, prepares and tests both fleld simulator solutions and guality assurance procedure

7 In the vuse of  0.04 reading, a COL is 10st, In gach eltvation the d2fEndant may request 2 hearing prier to
revocation.

¥ The court heard testimony from the following cxpert witmesses: Rod Gullberg, Dr, Barry Logan, Dr. Ashley Emery
and Dr. MNayak Pollisar,

® The WAC defines aceuracy and precision as follows: "accuracy” means the proximity of a measured vahug o a
roforones value; 'precizien” means the ability of u lechnique to perform a measurernent in a reproducible manner.
WAG 449-16-030 (1) & (10).

"® Tha Bize allowed in the prataenls, hawever, does nat Include Improper procedures or mistakes.

' Rar ingtanca, rendings are 1o udjusted ot any of the critical levele to aceount for actual of for potenttal bias, nor
are defendants mformed of the potential bins before or during wiel.

ORDFR OF SUPPRRISTION - 19

g uia

AUZd



DlAaun/200e 10012 FAA Z0BdEd 2B THE wEATTLE TIMES

10

11

12

13

14

15

16

17

14

19

2l

22

23

24

23

simulator solutions. These solutions serve as 2 oritical check on breath fest ingmments to ensurs
thal each will provide ascurale and precise breath alcohel readings. The CrRI 6.13 certificates,
or a toxicologist’s in-court testimony, allow a breath test technician to “close the Inap” and

teatify that the breath test reading wes cormrect,

A Cultnre of Compromise

The Caughron, Kalzkosky and Copeland cascs, discussed above, generally dealt with

questions of lab mistakes and process errors. While many of our findings concern lab mistukes
and process errars, the remaining indings indicate that the problems in the WSTL are much
more pervasive,

Generally, our conoerns regarding the WSTL fall into three general categories:

1. The failure o pursue the ethical standard which should reasonably be expecied of an
agency thal aperates as an integral part of the criminal justice system;
2. The failure 1o establish procedures to catch and correct human, and software and machine

errors within the lab; and

L

The failure to pursug the rigorous scientific standards which should be reasonably
expected of an agency thar coniributes a key component of critical evidence that may,

almpst standing alone, result in a criminal conviction,

Ethical Compromises

Ann Marie Gordon falsely slgned CeRLT 6,13 cenificatinns under penalty of perjury
indicating thal she prepared and tested field simulator solutions and that the solutions were found
1o canform to the standards established by the State Toxicologist. This and other cthical

cumpromises documentad in the findings adapted in this order may at the samc time be viewed
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as both petty and alarming. The ethical compromises were petty because they were frustratingly
unmeccssary, and alarming because the WSTL exists primarily to provide accuraie information 1o
state trial courts'™. It is, therefore, reasonable to expect that those employed in an office with
such a direct Jink to courts, whose primary duty is the discovery of the trurh, would fully
understand the importance of truth in all of their activities. The Sraie has arpued that there isn't
any evidence that Ann Marie Gordon ever actoally testifled In court thar she had prepared and
tested a simulator solution. Yet, CrRLIT 6.13 exisis to allow the admission of sirnulator solutions
(via affidavits) in the absence aof direct court testimony by the toxicologist who prepared the
solution. We do not know whether any false Ann Marie Gordon CrRLJ 6.13 certificates were
ever used in court in lieu of live testimony, but considering the number of DUI trials, it is more
than likely thar some were.
There are soveral other factors that highlight the disturbing nature ol this practice. This

was 4 procodurs which:

o Ann Marie Gordon herself had specifically recopnized wat inappropriate;

» vinlaled the protocnls of the WSTL;

» redquired that she not only state that she performed an activity which she did not parform

but alsp that she sign an affidavit to that effect under penalty of perjury;

¥ The WSTL wis creuted 1 pryvide forensic informetion 1o proseculing altormeys ws well w coroners wnd mediosl examiners,
Prosccuting stromays will, of course, request information from the WSTL in the hope that it will asaist in the prosceution of
unyune why may ke polyy of cummiiling a crime. In the vase of breath aleghol testing, the link wn trjal court i3 srong; beeonae
the WSTL runs essentially independent of speciflc requests from Individua! prosecuting etomeys.

The WETL was specificylly established by POW 6% 50,107

“There ghull be egtub|izhed in copjunction with the chiel of the Waghinglon stule peirol wnd under the cuthority af the
stala forengis investipations couneil o stuta toxioq)ngical laboratory under the dirastion of the stute toxiesls s whose
duty it will be to perferm all necessary toxicelogie proeedurss requesied by el] coreners, medical expminers, und
presecuting attorneys.”

QRDER OF SURFRESZION - 21
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= requirer the active participation of at least nne ather tiiember of the WETL (Edward
Formnso) in the fraud (but we have alse fonod that this pernicious fraud ultimarely
reqnired the participation of toxicologist Mclissa Pemberton and perheps others)'; and
v xct the ethical tone for the entire toxicolngy lab'?,
Whils such [raud can never be justificd hy necessity, it is, nonethelass, baffling to consider the
risk the toxicology lab was willing ta take for little, if any, gain. If Ann Maric Gerdon never
trstified in cowrt that she prepared and tested = simuolator Rolution, and if this means that she,
perhaps, never intended to sa tostify, why was she 50 ready 10 commit perjury by signing false
cerlifications?

The State Toxicologist, Dr. Barry Logan, is ultimately responsible Tor the WATIL., and he
hears o good deal ol the scsponsibility for its shoricomings, He hired and supcrvised Ann
Marle Gordon, Ma, Gordon testified that she continued to “test” solutions and sign the CrRLJ
1,13 certificales because she believed Dr. Logan wanted her to. Dr. Logan testified that he had
been tald in 2000 by Ms. Gordon that her predecessor in the WSTL hed fraudulently signed
CIRLJ 6.13 certificates when he was manager of the WSTL. Yet, not only did Dr, Logan fai] 10
detect that this sume ftraudulent procedure was oecurring from 2003 to 2007, but he also
professed oot to know that toxicn)opists cven signed CrRLJ 8.13 certificales, Because of thig
ignorance, he testified that he did not understand the meaning of the first tip that came iimto the

§tate Patrol. The tip indicated that “Simulator solutions are being falsified as far as the

" Althouzh we cannal know with cerlainly whelher this fmud was known 0 the other members of the WETL, wa
believe that 1t 18 unlikely that anyone working in such a small 0ffice coutd hava failed to £0¢ hat one of thew
membera wag failing to wat # salutipn and that, nonathéless, her name would appear on the paperwork they all had
16 aigm indicating that thoy had esch completed thair lesting,

“ This conelusion is not meant to indicate fhat all members of the wxicalogy lab engaged in unethicsl practicen. it
Iz rather, 2 commen on the culture of the office ftself, TFrhe tap of the ¢hain of command engagzes in questionable
prastioes, it sheuld not surprise anyons ro find that this poor behavior has jnfected the eulture of' the entire ofFce.
Apain however, we cuutlon anyane from making any specific sonclusions about employees of the WYIL, Good
People are quite capahls of resisting poor behavior, even iFa poOr cxample ls set at the top; and during the course of
this motien we heard the testimony of many comperent, deicated and sthical pecple from the WETL,
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1 || certification.” Thereafier, in a situstion sereaming with irany, Dy, Logan assigned the
2 || perpetrator of'the fraud, Ann Marie Gordon, the task of investigating the tip, To complete the
3 || wircle, Ms, Gordon enlisted the assistance of b supervigor Bd Fortnoso, her co-¢onspirator in
4 the fraud, as her co-nvestipator, While they both ended their frandulent practice at the time the
5 || firsttip was reccived, their investigation also conciuded that no fraud Was oceutring,
a While it ig not elear from the testimnny of the various parties, just when Dr, Logan kaew
7 || of the fraud, he should have known after the firs: up. As previously stated, it ia must likely that
8 [| evervome in the WETL was fully aware of the [rand, and if 16 toxicologists knew, why didn’t
% |I Dr, Logan? When informed that the certifications wers being falsified, why didn’t he consider
1o || the possibility that his eurrent lab manAger was engaging in the same ativity that had oceurred
11 || afew yoars before? Why was Ann Marie Gordnn assigned the task of investigating the {ip?
1z || While these questions may never be answered, they cast a long shadow uver Dr, Logun’s ability
13 || toserve ac the State Toxicologist,
14
. Systemic Inaccuracy, Neghgence and Violation of Scientific Principals
Dir. Nayak Polissar, an expert called by the Statc, testified that only superior methods will
e En3ure accuracy, and thet the aceuracy and procision necessary for a particular laboratory task is
v dependent upon the particular use intended for the final produoct. As stated by the National
a Institute of $tandards and Technology (N IST), “accuracy... is judged with respect to the use o
iz be made of the data.” NIST Special Publicatign 260-100, 2 (1993).
1 Data_Transfer
o When each of the 16 toxicologists tested sirulator solutiong, the data from their tests wag
* recorded on documents known as chromatograms. The data was thereafer transferred to
a warksheets, a problemalic step, unless the WSTL required 2 review to ensure that the data was
a5
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coreetly transferred. The WSTL did not requite that the data transfer be checked, and
toxicologists signed certifications which were nnverified and later found incorrect. Many errory

in diverse aveas were subsequently discovered.

Computer Software

The computer so[tware used te enter and calculare simulator solution lab results on the
worksheets was not created by an individual with the requigile knowledge and skill neeossary to
ensurc that the data was correctly analyzed and recorded. Mormover, no one checked the
software to determine if it was operating properly. Nor was this & mistake that one can charge
10 an individual employee, The WSTL itsell never considered that it was Necessary o check
the software (o ensure that it was [ir for its purpese. The sollware contained errors which were
not revealed until the WST'L came under close serutiny hecause of the Ann Marie Gordon

investigalion,

Malfunetioning Ges Chrogatoeraph

The W3TL suffered through a ime period during which a gas chromatograph machine
was malfunetioning, During this period of lime, the gas chromatograph could, under certain
circumstances, provide incorreet readings, The WSTL chose to ignore rather than address this

izzue for a considerable period of time,

Thousands of 'T'esig Affected
Literally thousands of breath tests performed in recent years were affected through a

multiplicity ot'errors in the toxicology lab. A very brief recitation of the errors include: the
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improper rejection of data; erroneously switched data; the use of field simulater solutions to
conduct quality assurance procedures: the uge of soffware that irproperly computed data and
that imptoperly ignored the data of tho lagt four of the toxicologists providing dara for field
simulalor solutions; and, the use of simulalor solutions that were outside of the allowable range,
Rod Gullberg effectually ran the breath test section for the Washington State Patrol [or 23
years, Mr. Gullberg, who, along with Trooper Ken Denton, completed a lengthy review of the
=ohition preparation worksheets from the WSTL, is alse well acquainted with the WSTL and ite
processes. In his opinion, the problems in the WSTT. are not the result of bad faith, Instead,

Mr. Guliberg believes that the WSTL failurcs arc the result of carclessness and complacency.

Moution to Suppress Cranted

While we agree that trail courts should gencrally admit selentific evidence if it satisfies
the requirements of Frye, we also agres that tdal cousts should thereaftor en gogeina
mcaniningful ER 702 analysis, a3 we have here, when the circnmstances requite. Having done
80, wa conclude that, under FR. 702, the work produet of the WSTL is sufficiently compromised
by ethical lapses, systemic inaccuracy, negligence and vielations of scientific ptincipals that the
WETL simulator solution work prochict would not be helpful to the trier of [eet's, This litany of
problems is indicative of a pervasive eulture which has been allowed to exist in the WSTL, In
this eulture, the WSTL compromises the accuracy of the work produet, Accuraoy becomes
secondary 10 the accomplishiment of the work itrelf, Thus, because of this eulture of the

expedient, the WSTL has lost its effectiveness,

™ Although many of the problems within the WSTL are of o general mature, our decision wéay canceins only the
simulator solutions prupured and tested by the WSTL. Our decision tocs not, therefors, directly rwlute to any of the
othet werk of the WSTL.
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This Sonclusion is especially troubling becausc of the critical Tole the WSTT, plays in
combating the crime of DUT. The criminal justice gyslem is appropriately assigned the task of
discovering the truth. Simply uisted, without the reliahle evidence that 2 zorrectly fingtioning
breath test instrument can provide, The discovery ol the teuth in DUL cases suffers: the innocent
may be wrongly convicted, and the guilty may po free.

We wish 10 emphasize that our decision 10 suppress today results from the unique
muhtiplicity of WETL problams highlighted during this motion, Because the identifieg problems
are multiple and diverse, and becausa the WSTI. may find it difficult to prove, in any reasonable
manner, that they have corrected each individual problem, we are mat able to indicate with
specificity, each comection required.

There(ore, while we provide a list of our concerna below, we eraphasize that the WATL ig
not required to show that cach has been corrected, Any one or two problems, slanding alone,
would not likely have resulted in supprossion.

While the WSTL has attempted to modify its practines and procedures as a regult of many
of the problems noted in the findings herein, and improvements have been made, ' additional

effort is required.

Ethics

The WSTI, has not been able to explain how Ann Matie Gordon and Bd Formoso (and
perhaps the lab manager prior to Ann Marie Gordon), over  multiple year period, decided that it
was acoeptable to engage in a practice of falsely signing CrR1LI 6.13 centificates, We are not

persuaded that this frandulent activity should simply be luid at their foet. This apparently long

* Indeed, in reastion to a voriinuing series of discoverfes, the State Toxicologist, Dr. Barry Logan armended
pretocols several times within & recent three menth period.
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standing ethical lapse is morw likely & symptom of a greater problem; a WETL culture that wag

tolerant. of cut comers.

Errors

While the WSTL has made several policy changes © deal with many of the prolific errors
within the W&, it has not been able to point to the t¢asons for what Rod Gullherp stated wag a
sanse of eomplacency in the WSTL. The WSTL has, 10 date, simply comected the By&tamio
errors that have been called ta its attention or were discovered as a result of a review of other
problems called to it atlention. The WSTL must estahlish procedures that, in the years ahead,

ensure that their processes are donble checked for scouracy"”.

Forensic Scicnee

The State appropriately relies on the WSTL to produce (as is the case with the simulator
golutions) and analyze evidence. The WSTL was not created, however, a8 an advooate or
surrogate for the State. While the WSTL will always assist the State, it must never do so at the
cost of seientific accuruey or truth.

In City of Seattle v. Clark-Munoy, 152 Wn,2d 39 (2004), the Supreme Court agreed with

the statement that

If the citizens of the State of Washington are to have any confidence in the breath testing

program, that program has to have some credence in the scientific community &9 a whole,

"7 Mere we Lize the ward acourncy in it solloguial, non-scieniflc sanse. Bry the uge of'the word aceuracy, we mean
that the WSTL musl cstablish 4 system which cnsures relizbility appropriate o the impertance of the purpose of
euch specific tagk.
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Clark-Monoz, 152 Wi, 2d a1 47 Althaugh the Clark-Monoz holding has been hrought into gome

question as a result nf the ruling in Jensen, aupra. the proposition that robust scientific standards
arc expected in the WETI, still remains. And while Rod Gullberg testified that, after the changes
made in the WETT, in the fal] 02007, he now has more confidence in the WNT L, mote work is
requied. In the summer of 2008 the WSTL plans 16 adopt the General Requirgments for the

Competence of Testing and Calibration Yaboratorigs, ISO/EC 17025:199%(E), promulgated by

the ntcmationalMDrE-ranizati_c_r_r;_[Qr_S_tm;ia,r.di7arjgn. These standards are neither required for a
taxicology laborulory, nor are they a panacea for the past and current, rroblems in the WSTL..
Their adoption, however, iz likely to move the W71, a long way toward the type of reliable

forensie science which should he expected of 3 state toxicology lab,

Conelusion

We hold thar, under ER 702, the work product of the WATL has been g0 compromised by
ethical lapses, systemic inaccuracy, negligence and violations of seientific principals that the
WHTL simulator sohtion wark Product would not be helpful to the trier of fact, The State,
prrhaps expecting the suppression of some of the work product of the WSTL, has asked this
panel 10 be as specific as possible in our ruling. Specificity is made difficulr, however, because
of the nature of the problems identified, The State may, therefore, request that this pangl
reconvens at such time that the State helieves it has sulTicient evidence that the WSTL has

adequately addressed the issues noted in this Order'®.

™ The altermative, of cowrse, is Lo seek the wdmizrion of breath test evidemce befire each individual judge whe
adopts tis ruling and then, whey the defendanty ralse the issue, arfue case by case that the WET'L sitmulator
solutions cirrently muct the tequirements of BR. 702,
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Dated this 30" day nF January, 2008

o

l/ludge. David Steiner

Tudge Darzell Phillipson

Judge Mark Chow
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